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EDITORIAL NOTES. 


Tue Court of Errors has affirmed the decision of the Supreme 
Court in State v. Graves upon both points. It is settled by this 
decision that an indictment charging murder in the words of the 
45th section of the Crimes Actis a good indictment for murder in 
the first degree, and also that the fact of insanity must be proved 
as a defence by a preponderance of proof, and that in such case 
the burden is not upon the state to satisfy the jury of the sanity 
beyond a reasonable doubt. 

The court said if the burden of proving the defence is on the de- 
fendant, he cannot by merely casting doubt on the sanity have the 
benefit of the defence as if he had proved it. 

Magie and Paterson, JJ., dissented on this point, on the ground 
that it is for the state to prove the criminal intent, of which the 
sanity is an essential element. The decisions on this subject are 
hopelessly conflicting. The conflict arises out of an attempt to re- 
concile two doctrines which seem to be irreconcilable, namely, the 
principles of the burden of proof and the doctrine that the jury 
must be satisfied beyond a reasonable doubt before they can con- 
vict. The latter doctrine is indefinite and may mean more or less, 
while the former is among the fundamental principles of all con- 
troversy. It is better that it should be maintained, even to the 
detriment of the other. It is nodoubt best, both practically and 
logically, that if insanity should be set up as a defence it should 
be regarded as a confession and avoidance and not a traverse, and 
should be proved as such. This is held by many courts which re- 
fuse to throw the whole burden on the prosecution, but this deci- 
sion of the Court of Errors seems to go further, and to sustain the 
doctrine announced by Chief Justice Hornblower in State v. Spen- 
cer, 1 Zabr.196, in which it is held that the proof on the part of 
the defendant to establish insanity must be as clear and satisfacto- 
ry in order to acquit as the proof of the fact of killing must be in 
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order to convict. In this New Jersey goes beyond all the other 
American courts. Preponderance of proof is all they require. The 
New Jersey rule has the advantage of definiteness and logical pre- 
cision. 

Interesting discussions of the subject will be found in 15 Amer. 
Law Rev. 717: 16 Am. Law Rev. 118; 16 Am. Law Reg. N. 8.449. 





Ir 1s proposed in England to amend the Statute of Frauds. The 
amendment suggested provides that when by the statute of frauds 
or any statutory amendment thereof ‘‘ any contract ought to be in 
writing or signed or sealed by any person,’’ any party to an action 
‘*against whom the absence of such writing or signature is relied 
on’’ may ‘‘interrogate in writing or by word of mouth any other 
party to such action as to such contract, and require him to an- 
swer upon oath whether the same was made and what were the 
terms thereof.’’ Ifit appears ‘“‘either by such answer or otherwise 
by admission of such party’? that ‘“‘there was such a contract oth- 
erwise sufficient in law,’’ such contract so stated or admitted is to 
be ‘‘deemed a good contract and capable of being enforced in law 
between the said parties, notwithstanding the same was not in 
writing or signed or sealed as required by law,”’ saving the right 
to refuse to answer criminating questions. The Law Times calls 
it ‘‘a bold little measure’’ and ‘‘a remarkably revolutionary pro- 
ject.’ The preamble to the bill sets forth that ‘‘it is desirable to 
prevent justice being defeated by technicalities,’ but it is perhaps 
more desirable to prevent injustice being accomplished by means 
of perjury. ‘‘The Statute of Frauds was, as the preamble hereto 
recites, enacted ‘for prevention of many fraudulent practices which 
are commonly endeavored to be upheld by perjury and suborna- 
tion,’ and we think the curious little bill before us, if passed into 
a law, would result in increasing perjuries to an alarming extent, 
and dangerously confusing and disturbing the law of contract.” 

For our own part, we cannot see that the amendment offers the 
slightest temptation to perjury. The testimony of the party inter- 
rogated is only to be used to establish a contract against himself. 
There is little danger of perjury in making an admission against 
one’s own interest. The statute of frauds was intended to prevent 
contracts being established against one party by the perjury of the 
other. The result of it was often to deprive a man of the advan- 
tage of a contract which had really been made. This amendment 
does not permit the party seeking to establish the contract to 
prove it by his own evidence, but it does allow him to say to the 
other party ‘‘ you know as well as I do that you did make such a 
contract with me. I do not ask you to take my word for it, I have 
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not your signature, but I will leave it to you to say whether you 
made it or not, and what are the terms of it. If you will admit it, 
why should it not be enforced?’ We think the proposed amend- 
ment is a suggestion well worth our consideration in New Jersey. 





Tue case of Garvey v. People in the Supreme Court of Colorado, 
May 11, 1883, 17 Centr. Law Jour. 13, was a decision in regard to 
ex post facto laws which goes beyond State v. Hart Moore in its 
care for the protection of the prisoner. As the law stood when the 
murder in question was committed, if the prisoner pleaded guilty 
to the indictment generally, there was no provision for determin- 
ing what degree of murder he was guilty of and he could only be 
sentenced to imprisonment for life. Afterwards, and before the 
trial, it was provided by statute that after a plea of guilty a jury 
might be impanelled to hear and determine the question whether 
or not the killing was deliberate or premeditated, or was done in 
the perpetration or attempt to perpetrate some felony, and so the 
degree of murder was determined; and if it were murder in the 
first degree the prisoner might be sentenced to death. 

The court held that this was an alteration of the law to the dis- 
advantage of the prisoner, because, as the law stood, he had the 
privilege of escaping the risk of a death sentence by pleading 
guilty, and the change in the law took away this privilege; and 
they held that this was therefore an ex post facto law and invalid. 
They do not seem to have had the advantage of reading the argu- 
ments of the judges in the Hart Moore case. 

The opinion touches upon the question involved in the recent 
case of State v.Graves, reported hereafter. It seems that by the stat- 
ute of Colorado it is not required that the circumstances of aggra- 
vation should be charged in the indictment, but on the other hand 
the common law form of indictment is prescribed as sufficient in 
all murder cases. 





Ir 1s held in Starr v. Hall, Sup. Ct. North Carolina, Oct. Term, 
1882, that an attorney cannot, under his general authority, accept 
service of the original process by which an action is begun. This 
is, no doubt, a well settled rule of law, and it should be remem- 
bered by lawyers who make a practice of acknowledging service of 
subpeenas in foreclosure suits on behalf of judgment creditors. 
The departure from the rule in this case is only justified by the 
fact that the attorney has charge of the judgment and has implied 
authority from the client in respect to it. If in any way his rela- 
tions with his clients have been changed it is safer not to accept. 
service of the subpoena. 
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Str Tuomas JEssEL, in a recent case, alludes toa habit of the 
late Mr. Justice Mamle of making ironical remarks, which were 
often mistaken for serious assertions. The Master of the Rolls. 
said: ‘It is true that Mamle J., In Re Lloyd, is reported to have 
asked, ‘How does the mother of an illegitimate child differ from a 
stranger?’ Ishould have thought the answer was, ‘Because she 
is its mother.’ The question was asked during the argument 
and not when the learned judge was delivering the judgment in 
the case, and knowing something of him, I think he must have in- 
tended the question as a joke.’’ Judge Mamle had a habit of 
making jokes of this kind. He said in irony the very opposite of 
what he meant with such earnestness that he was often taken at his 
word. It is told of him that when he charged a jury thatif they 
thought the prisoner at the bar ran upon the victim with a carv- 
ing knife, and plunged it into his belly without intent to do griev- 
ous bodily harm, they might acquit him, the jury acquitted him. 
And again in a counterfeiting case the jury took him at his word 
when he told them to acquit the prisoner, if they thought, in mak- 
ing the coin, he did not intend to imitate the coin of the realm but 
to make something else, an inkstand, for instance, or a bootjack. 





In THE familiar case of ‘‘a bull in a china shop”’ it appears from 
a recent decision of the Queen’s Bench Division, that the owner of 
the bull is not liable for the damage to the crockery, unless he has. 
been guilty of negligence in permitting the bull to goin. In TZi%l- 
let v. Ward, L. R. 10 Q. B. D. 17, an ox belonging to the defend- 
ant, while being driven by his servants through the streets of a 
country town, entered the plaintiff's shop, which adjoined the 
street, through the open doorway, and damaged his goods. No 
negligence on the part of the persons in charge of the ox was 
proved. It was held that the defendant was not liable. Lord Cole- 
ridge, C. J., said: ‘*‘We find it established as an exception upon 
the general law of trespass, that where cattle trespass upon un- 
fenced land immediately adjoining a highway, the owner of the 
land must bear the loss, (quoting authorities). I could not, there- 
fore, if I would, question the law laid down by such eminent au- 
' thorities, but I quite concur in their views, and I see no distinction 
for this purpose between a field in the country and a street ina 
market town. The accident to the plaintiff was one of the neces- 
sary and inevitable risks which arise from driving cattle in the 
streets in or out of town.” 





Two MORE cases have been lately reported on the subject of 
dealing in ‘‘ margins” or ‘‘futures.”’? In Justh v. Holliday, Sup. 
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Ct. Dist. Columbia, May 7, 1883, 11 Wash. Law Rep. 418, it was 
held that where a contract is made for the delivery or acceptance of 
securities at a future day at a price named, and neither party at 
the time of making this contract intends to deliver or accept there- 
in, but merely to pay differences according to the rise or fall of the 
market, the contract isa gambling contract and is void as con- 
trary to public policy. 

It is to be observed that in this case the illegality of the trans- 
action was not based upon any statute but upon the fact that it 
was contrary to public policy. 

A similar decision was made in Paterson’s Appeal, Sup. Ct. Pa., 
Jan’y 29, 1883, 16 Rep. 59. Thecourt said: ‘‘ We are not able to 
distinguish this adventure from that class of cases which we have so 
frequently designated as gambling transactions. The magnitude of 
the purchases made and the limited amount of money advanced can 
lead to one conclusion only. The contract is unmistakably stamp- 
ed with a character which the law designates gambling and will 
not enforce.”’ 

There is a good deal of confusion in the cases on this subject but 
the criterion is generally conceded to be the intent of the parties 
although the courts are sometimes blinded as to this by the spe- 
cious form the parties have given to the contract. The rule is 
however that this intent will vitiate the contract, although the 
form may be perfectly correct. 





THE CASE OF Turner v. Meridan Fire Ins. Co.,U.8. Circuit Court, 
D. Rhode Island, 16 Fed. Rep. 454, is another decision upon the 
effect of double insurance when both policies contain provisions 
that they shall be void in case other insurance had been or should 
be made. The authorities seem to be nearly equally divided. The 
present case is directly opposed to the decision of the Court of Ap- 
peals of New Jersey in Jersey City Ins. Co. v. Nichol, 8 Stew. 291. 
The present case was thus: On July 9, 1879, the defendant issued 
a policy of insurance to the plaintiff running five years. After- 
wards, on November 15, 1880, the plaintiff took out another policy 
for five years covering the same property in another company. 
The property was destroyed by fire March 8, 1881. Both policies 
contained provisions that they should be void in case the insured 
‘‘shall have or shall hereafter make any other insurance on the 
property ’’ without the written consent of the other company. No 
notice of other insurance was given to either company nor was the 
fact discovered until after the fire. The second company refused 
to pay on the ground of other insurance, but a compromise was af- 
terwards made. Suit was brought against the first company and 
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The court re- 
ferred to along line of cases on both sides of the question including 
the decision of the New Jersey Court of Appeals, and held that 
the second policy, although it was declared to be void on breach of 
the condition, was not void but only voidable, and that therefore 
the condition of the first policy was broken by the execution of 


they defended on this ground of other insurance. 


the second and that the insured could not recover. The second 
policy was not void because the condition was for the benefit of 
one party only and the breach of it could only make it void at the 
election of the insurer. In the absence of such election the policy 
remained good. It is still binding upontheinsured. ‘In all con- 
tracts where the stipulations avoiding the same are inserted for the 
sole benefit of one of the parties, the word ‘void’ is to be construed 
as though the contract read ‘voidable’.’’ Citing cases, in the New 
Jersey case the court refused to construe ‘ void’ as ‘ voidable’ and 
held that the second policy had not the effect of ‘‘making other 
insurance”’ and that the first remained in force. 

There is a useful note appended to this case in the Federal Re- 
porter, by Henry Wade Rogers, and a note on the New Jersey 
case may be found in the American Law Register, Sept. 1882, p. 620. 





STEPHEN V. WHITE, RECEIVER, ETC., v. THE BOARD OF ASSESSORS OF THE CITY 
OF RAHWAY. 


(U. S. Circuit Court, District of N. J.) 


Mandamus—Collateral Securities—Bonds 
of the defeadant city were held as collateral 
to the debt for which a judgment was recov- 
ered. On application for a mandamus it 


sively and improperly sold and that a refer- 
ence should be made to ascertain their real 
value. //e/d, That the sale of the bonds was 
fair and that the defendant was bound by it. 


was urged that the bonds had been collu- Mandamus ordered. 


Messrs. Edward A. and William 7. Day, for petitioner. 

Mr. Garret Berry, for defendant. 

On application for Mandamus. 

Nixon, D. J.: On the 3d of September, 1881, Stephen V. 
White, Receiver of the Grocers’ Bank of the City of New York, 
recovered in this court a judgment against the Mayor and Com- 
. mon Council of the city of Rahway, for forty thousand five hun- 
dred and fifteen dollars, damages, and ninety-one dollars and ten 
cents, costs of suit, for money loaned to the said city by the said 
bank. Execution was issued thereon and was returned by the 
Marshal with an endorsement that there were no funds in the city 
treasury, and no property, goods, chattels, lands or tenements of 
the defendant corporation, sufficient to satisfy said execution. 

On the 16th of April, 1883, the plaintiff in said judgment filed a 
petition in this court, setting forth that the city of Rahway had 
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no property, out of which the moneys due upon said execution 
could be made; that on the 20th of September, 1881, a copy of 
said writ had been served according to law upon the Mayor, Col- 
lector and Receiver of Taxes and also upon all the members of the 
Board of City Assessors of said city and that they were required 
to levy and assess the amount due to plaintiff in said judgment 
and execution ; that said officers had neglected and refused to per- 
form their duties in this respect; that on the 11th of January, 
1882, the defendant had paid on account the sum of eleven thou- 
sand six hundred eighty dollars and seventy cents, and that the 
balance of said judgment, together with costs, interest and mar- 
shal’s fees remained wholly unpaid. 

A rule was granted on the petition, that the Board of City Asses- 
sors should show cause before the court on May 16, 1883, why a 
writ of mandamus should not issue, commanding them to assess 
and levy, in addition to the regular taxes, the amount still due 
upon said execution, with the interest and costs. 

On the return of the rule, it was insisted by the counsel for the 
city, that no mandamus should issue, until the sum actually due 
upon the judgment and execution was ascertained; that when the 
city of Rahway made the loan of $50,000, from the bank, of 
which the plaintiff is Receiver, it pledged, as collateral security 
for the payment of the note, given as evidence of the loan, fifty 
bonds of the city of Rahway of the denomination of $1,000 each; 
that the bonds had been sold by the plaintiff at much less than 
their market value and that the court should allow the defendant 
corporation the opportunity of showing the true value of the said 
collaterals, in order to have the proper credit endorsed on the 
execution. A reference was made and the following facts appear 
from the proofs read at the hearing. 

When the note of the defendant corporation, on which the judg- 
ment is founded, was given to the Grocers’ Bank, the following 
memorandum was attached to it. 

‘** As collateral security for the payment of the above note, and 
of any and every indebtedness or liability, which may exist on 
the part of the city of Rahway to the Grocers’ Bank, I have this 
day deposited with the said bank, fifty Rahway city bonds, num- 
bers 1 to 50, $1,000 each, dated June 1, 1878, 10 years—which 
together with any additions thereto, I do hereby authorize the 
President of the said Grocers’ Bank, on non-payment of said 
note, at maturity, to sell said security, either at the Board of 
Brokers, at public auction, or at private sale and without notice to 
me of such sale, and to apply the proceeds of such sale to the 
payment thereof. The said Grocers’ Bank still reserving all its 
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——_ right against me as maker of said note, in case such 
Seal of the ) proceeds shall not be sufficient to pay principal, inter- 


) City of ° 
Rahway, ( est and charges in full. 


nits. R. C. BREWSTER, 
Treasurer of the City of Rahway, N. J. 

The plaintiff, on coming into the possession of the assets of the 
bank, found these collaterals and in pursuance of the authority 
vested in the bank, when the loan was made, handed them to the 
well known stock auctioneers A. H. Muller and Son, No. 7 Pine 
street, New York, for public sale. They were regularly adver- 
tised to be sold at the Exchange salesroom, 111 Broadway, for 
Wednesday, January 11, 1882, at 12 1-2 o’clock p. M. Due notice 
of the sale was given to the proper authorities of the city of Rah- 
way, as early as December 31, 1881. Mr. Blair, attorney for the 
Receiver, attended at the time and place, and he testifies, that 
when these bonds were reached on the printed list of stocks, 
bonds etc., to be sold, he looked around among the people who 
were present at the sale, to see if he could find Mr. Berry or any 
one of the Rahway people whom he had seen before; that he 
recognized no one, who seemed to be interested in the sale of the 
bonds, or who intended to bid upon them ; that fearing there 
would be no bid or that there was some misunderstanding, he told 
the auctioneer to pass them and adjourn the sale for a week; that 
immediately thereafter several gentlemen approached him and 
said they were there to bid on the bonds; that they had come 
there for that single purpose and expressed great disappointment, 
that they were not to be sold; that he immediately instructed the 
auctioneer to sell them as soon as he had finished the sale of the 
next article on the list; that the auctioneer at once publicly an- 
nounced that he would sell the Rahways bonds and put them up; 
that there were several bids for them by which the price was run 
up somewhat, and they were struck down to a Mr. Bonner at 
23 1-2 per cent.; that the sale was made in immediate conjunction 
with the sale of other articles on the list, without any interval of 
time intervening and before any marked dispersion of the attend- 
ance was observed. 

There were a number of other witnesses examined, but nothing 
appears in their testimony, which, in my judgment, impeaches 
the dona fide character of the sale. The question is not, whether 
a price was realized, as great as might have been obtained under 
some other circumstances, but whether the plaintiff was free from 
all collusion and acted within the limits of the authority conferred 
upon the bank, where the bonds were pledged, in regard to the 
mode of sale, or default in the payment of the note. 

I am satisfied that there was no collusion in the matter; that the 
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plaintiff in the acts complained of was prompted solely by the 
desire to do the best he could for the parties interested and that 
the defendant corporation is bound by the result of the sale. 

The net proceeds were credited January 11, 1882, on the judg- 
ment and execution, and the plaintiff is entitled to the mandamus 
prayed for in his petition and it is ordered accordingly. 





THE UNITED STATES v. SIX HUNDRED TONS OF IRON ORE, ETC. 
(U.S. District Court, District of N. J.) 

Forfeiture.—A//lowance for Freight and 1874, the commissioner must find the facts 
Advances—Scope of the Orderof Reference. but not the law. The decision on the law 
—-Upon a reference toa commissioner under __ is left to the Secretary of the Treasury. 
Sections 17 and 18 of the act of June 22, 

Messrs. Turner, Lee & McClure for exceptants. 

Mr. A. Q. Keasbey for the United States. 

On petition for Remission, etc. 

Nixon, D. J.: Six hundred tons of iron ore, imported into this 
country from Spain, by the steamship Italia, have been forfeited 
for undervaluation. Since the forfeiture, Thomas Henderson and 
others, owners of the steamer, have presented a petition to me pur- 
suant to the provisions of Sec. 17 and 18 of the act of June 22, 
1874, praying for an allowance of freight from the proceeds of the 
sale; and one Joseph Wells has also petitioned to be reimbursed 
for certain advances of money made by him on the purchase of the 
property without knowledge of the violations of the Revenue Laws 
by the importer. Under the provisions of the 18th section, I direct- 
ed the summary investigation provided for by the act, to be made 
by William Muirheid, Esq., one of the United States Commis- 
sioners for the District, ordering him to state and annex to the pe- 
tition the facts appearing from the evidence, together with a certi- 
fied copy of the evidence, in order that the same might be trans- 
mitted to the Honorable Secretary of the Treasury for adjudication. 

The commissioner has made his report, finding the facts which 
he was ordered to do, and also finding the law, which was not 
within the reference. The counsel for the petitioners, Henderson 
and others, have filed exceptions to the report of the commissioner 
and asking that numerous changes should be made by the judge. 
I think the fair construction of the act is that these exceptions 
should go, with the report, to the Secretary of the Treasury, and 
should be considered by him in making up his judgment in the 
case. I have accordingly declined to pass upon them. I should 
direct all expressions of opinion by the commissioner, as to the law 
of the case, to be stricken from the report, as not coming within 
the reference, if I supposed they would tend to prejudice the judg- 
ment of the Secretary of the Treasury. 
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LEYFERT v. EDISON. 


(N. J. Supreme Court, June Term, 1883.) 


Entering Rule.—Correction of Error.— 
1. When a rule to show cause is granted by 
a judge, under Rules 43 and 44, it should be 
immediately entered. Upon the granting 
and entering of such rule the provisions of 
Rules 30, 31 and 32 become applicable to it, 
and it should be prosecuted and brought to 
argument in accordance therewith, if suffi- 
cient time intervene before the next term. 

2. The date of such a rule is to be con- 
sidered as expressing the time at which it 


ror in that respect application should be 
made to the judge who allowed it. 

3. The application, when made within the 
four days succeeding the verdict, may be 
taken into consideration by the judge and 
afterwards granted. The time when a de- 
termination on the application is reached 
and announced by the judge is the time 
when the rule is granted within the meaning 
of the rules. That time ought to be ex- 
pressed in the date of the rule. 





was granted, For the correction of any er- 


Motion to discharge a rule to show cause why a new trial should 
not be granted, ete. 

Argued at February Term, 1883, before Justices Dixon and 
Magie. 

Mr. Allan Strong, for motion. 

Mr. G. D. W. Vroom, contra. 

Maer, J.: This motion is pressed on the ground of a lack of 
diligent prosecution on the part of the party holding the rule. 

The verdict was rendered Dec. 18, 1882. Application for a rule 
was immediately made in accordance with rule 43. The applica- 
tion was then, or shortly afterwards, understood to be granted, 
but no rule was signed until Feb. 15, 1883. The rule then signed 
was dated Dec. 18, 1882, and entered Feb. 18, 1883. 

In favor of this motion it is insisted that the rule was not forth- 
with entered when granted pursuant to rule 44, and that it was not 
prosecuted by delivering a state of the case pursuant to rule 32, or 
by filing and serving the causes on which the motion for a new 
trial was vested pursuant to rule 30, and by bringing on the argu- 
ment at the next term pursuant torule 31. It is contended for 
the party holding the rule: (1) that his rule was actually granted 
on Feb. 15, and was thus forthwith entered on Feb. 18, within the 
meaning of rule 44, and that (the next term commencing Feb. 20) 
there was no laches under rules 30, 31 and 32; and (2) that a rule 
when granted by a judge at circuit under rules 43 and 44 is to be 
prosecuted as it would have been before the adoption of those 
rules, and as if application therefor had been made to the court at 
the next term and then allowed. 

It is further insisted that a practice has obtained in conformity 
with the latter contention. Upon inquiry we find the practice to 
be quite unsettled. For this reason we are unwilling to deprive 
the party of the benefit of the rule he has obtained. But it seems 
droper to indicate what we consider the proper practice. Rules 43 
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and 44, while requiring an application for a rule to be made within 
four days after verdict, are evidently not intended to impose on 
the judge the duty of an immediate decision thereon. In the pres- 
ence of circuit business such a requirement would be unjust to 
parties. The application most frequently demands most careful 
consideration, involving an examination of the notes of evidence 
and a general reconsideration of all the occurrences of the trial. 

So the rules refrain from requiring a decision within any specified 
time, but simply require that the rnle, when granted, shall forth- 
with be entered by the clerk, etc. The ordinary practice has there- 
fore correctly construed these rules as authorizing the judge to 
grant the application, although after the four days, whenever he 
has had time to consider it and to come to a determination thereon. 

The time when such determination is reached and announced is 
the time when, within the meaning of these rules, the rule to show 
cause is granted. It is then the duty of the party applying to 
have the rule signed and forthwith entered. 

This requirement in my judgment makes it plain that the con- 
struction contended for in this case cannot be accorded to these 
rules. If it was intended that the rule was to be prosecuted as be- 
fore, there was no necessity for requiring an immediate entry of the 
rule. Anentry at the next term would be sufficient. The pro- 
vision for immediate entry shows that these rules were intended to 
expedite the proceedings. . 

When the rule is entered as thus required, it becomes at once 
subject to rules 30, 31 and 32, and must be prosecuted in accord- 
ance with their requirements. 

If the time intervening between the granting of the rule and the 
next term be insufficient to permit the rule to be prepared for ar- 
gument as required by these rules, or to give due notice of argu- 
ment, then doubtless the rule would not be discharged for laches 
of prosecution. In such case there would be special cause for con- 
tinuing the rule within the provision of rule 31. 

Bat it is contended that this rule is to be considered as granted 
on Feb. 15, and not on the day of its date. The admissions of 
counsel on the argument leave the time when the rule was granted 
within the construction above given to the rules, uncertain. It is 
admitted that it was signed un Feb. 15. But the date of the rule 
must be taken by us to be the time when it was granted. It is in- 
serted for that purpose. If the application has been retained for 
consideration and afterwards granted, the rule ought properly to 
show these facts. If it is alleged that the rule is in these respects 
incorrect, a question is presented which the court cannot set tle. 
For the correction of such an error, application ought to be made 
to the judge who allowed the rule. 
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The rule in this case must be considered as granted at its date 
and ought to have been there entered and prosecuted. But the 
rules do not require the discharge of a rule to show cause, asa 
penalty for failing to enter it forthwith or for a failure to serve and 
file the causes and state of the case. If the laches of the party in 
these respects produce the effect of preventing the rule being pre- 
pared for argument at the next term, that penalty ought to be in- 
flicted. And so rule 31 requiresa discharge of the rule, if not thus 
brought to argument, ‘unless for special cause. 

As in this case the practitioner relied on a practice which would 
not have required the argument to have been brought on at the 
February term and since the rules respecting such practice have 
not been before construed bv the court, it is considered that such a 
penalty ought not to be enforced at this time. 

The motion is therefore denied, but without costs. 





HOFF ». THE WEST JERSEY R. R. CO. 
(N. J. Supreme Court, June Term, 1883.) 


Negligence.— Railroad Company—Fire  chanic, appeared to be in good condition, 
Jrom Sparks.—\f a railroad company use such company will not be responsible for 
upon its engines a spark-arrester of anim- damage done by a fire occasioned by sparks 
proved pattern, in general use, and which, escaping through such spark-arrester. 
upon a careful inspection by a skilled me- 

Suit for damages by fire dlleged to have been communicated by 
sparks from one of defendant’s locomotives. 

Mr. Peter L. Voorhees for the rule. 

Mr. Richards contra. 

Beas.ey, C. J.: There must be a new trial in this case. The 
entire proceedings show that the real point, on which a proper de- 
cision hinges, has not been fairly passed upon by the jury. Waiv- 
ing the question as to the origin of the fire, and on the assumption 
that it was properly ascribed by the jury to the defendant’s agency, 
the substantial inquiry, then, was as to the alleged negligence of 
the defendant touching two matters; first, with respect to the style 
of the screen against the escape of sparks used on its locomotives; 
and second, whether such screen was in good order on the day in 
question. With regard to the latter point the evidence was alto- 
gether in favor of the defendant; indeed, with the exception of 
mere theory, there was nothing to gainsay such evidence. The 
verdict, founded on the ground of a want of care of the defendant 
in this particular, should not be allowed to stand. 

Touching the former proposition, with respect to the style of the 
fire arrester, it appears to be clear that it was not considered ina 
proper light by the jury. It is manifest from the entire state of 
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the case that the question that was, on this head, tried by the jury, 
had nothing to do with the inquiry whether the defendant had or 
had not been careless in this regard. The only rational deduction 
to be made from the papers before the court is that the jury con- 
sidered and decided the question whether the spark-arrester, to 
the insufficiency of which the fire was attributed, was as good a 
spark arrester as certain others which the defendant had in use. 
This may have really been the case and yet it does not inevitably 
follow that the defendant is responsible for the damages occasioned 
by this fire. Both kinds of screens in question appear to have been 
in common use, and if after the exercise of due care and skill, the 
defendant had adopted them both on the conviction that they were 
equally good, or that it was uncertain which was the better, an 
error in a careful judgment of that kind would not have made the 
the defendant liable for the consequences of such error. The law 
does not give immunity in these matters only on the ground that 
in the selection of its instruments an infallible judgment shall be 
exercised. There is no breach of duty on the part of the company, 
if in the choice of such an instrument as the one in question, it se- 
lects one which is in common use and which has been approved by 
experience, although it may appear that there is some new inven- 
tion which has been but partly tried in practice, but which, it may 
be, will supersede the contrivance adopted. 





THE NEW YORK, LAKE ERIE AND WESTERN R. R. CO. v. JAMES H. COOKSON. 


(N. J. Supreme Court, June Term, 1883.) 


Attachment — Scire Facias— Justice of jurisdiction of an action by scire facias 
the Peace—Upon a judgment rendered bya against a garnishee who resides within the 
Justice of the Peace in attachment proceed- _ limits of a city in which a District Court is 
ings lawfully instituted before him, he has _ established. 


Argued February Term, 1883, before Justices Dixon, Magie. 

Mr. A. Zabriskie, for plaintiff in certiorari. 

Mr. J. A. McGrath, for defendant. 

The opinion of the court was delivered by Dixon, J.: The only 
question presented in this case is whether, upon a judgment ren- 
dered by a justice of the peace, in attachment proceedings lawful- 
ly instituted before him, a writ of scire facias can be issued 
against afgarnishee who resides within the limits of a city where- 
in a district court is established. The prosecutor contends that 
the jurisdiction of the justice is ousted by force of the sixth sec- 
tion of the District Court Act (Rev. p. 1302), which gives district 
courts exclusive jurisdiction in all cases arising under that Act, 
when the defendant resides in the city where the courts exist. 
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But I think an action by scire facias upon a justice’s judgment, 
in attachment, is not to be regarded as being in the class of cases 
arising under the District Court Act. Such a suit must be 
brought in the court where the record of the judgment is (Com. v. 
Downey, 9 Mass. 520; Slape v. State, 15 Vroom 264), and conse- 
quently a district court could have no jurisdiction thereof. The 
plaintiff might indeed have avoided this question by procuring 
his writ of attachment from the district court, but he was not 
bound to do so. The jurisdiction of these courts by attachment 
against non-resident defendants, is not declared to be exclusive 
merely because a garnishee is resident in the city, and we cannot 
hold it practically to be so by any roundabout inference. 

The judgment of the justice must be affirmed with costs. 





WILLIAM A. WHITE v. HUGH O'NEIL, ET AL. 
(Court of Chancery, June 18, 1883.) 


Costs.—Against Successful Party.—The unsuccessful party and against the success- 
Court of Chancery has the power, under pe- __ful party. 
culiar circumstances, to award costs to the 


On bill for discovery in aid of an execution and to set aside a 
judgment. 

The defendants, Roth and Nulter, confessed a judgment to the 
defendant, O’ Neil. The complainants recovered a judgment against 
Roth and Nulter and obtained an order that the defendants sub- 
mit to examination. Upon the examination the defendants’ books 
disclosed a state of facts which led to the conclusion that the judg- 
ment had been confessed for a fraudulent purpose, and that the 
business of the debtors was being carried on in the name of O’ Neil 
for the purpose of defrauding other creditors. 

The complainants thereupon filed this bill for discovery and re- 
lief. The answer admitted the facts from which the fraud was in- 
ferred and failed to offer any explanation of them. When the tes- 
timony was taken, however, an explanation was given which en- 
tirely relieved the defendants of the charge of fraud. 

The case was tried before Vice Chancellor Van Fleet. 

Mr. Herbert Boggs and Mr. Chas. EH. Hili for complainant. 

Messrs. Guild & Lum for defendants. 

THE VicE CHANCELLOR dismissed the bill with costs against the 
defendants. He said : 

The defendants, in the conduct of their business, subsequent to 
the confession of judgment certainly committed acts, which, on 
their face, if unexplained, showed that they were guilty of fraud. 
These acts, however, were satisfactorily explained by the de- 
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fendants’ testimony, and in fact nofraud was committed. The bill 
must therefore be dismissed. But while no fraud was in fact com- 
mitted, the acts of the defendants were such as to lure the com- 
plainants on to file the bill. They acted in a manner that was con- 
clusive of fraud until explained. And the complainants were not 
only justified in forcing the defendants to explain their acts, but 
would have been neglectful of their interests had they not doneso. 
It seemed only equitable that the defendants should be made to 
pay the costs incurred by the complainants under such circum- 
stances. Under peculiar circumstances and where equity de- 
manded it, the Court of Chancery had the power to award costs 
against the successful party, although such power should be rarely 
exercised and only in extreme cases. 

A decree must be entered dismissing the bill and ordering the 
defendants to pay the complainants’ costs. 

Note.—The following authorities support the principle that a court of equity has the 
power to award costs against a successful party. ‘*A court will actually, under certain cir- 
cumstances, throw the costs of the unsuccessful upon the successful party,” 3 Dan. Chy. Pr. 
p.- 1520. In Mortimer v. Orchard, the successful party was made to pay defendant’s 
costs. V. C. McCoun recognizes the principle in Scott v. Thorp, 6 John. Chy. 33. And, 
in Robinson v. Cropsey, (2 Edw. Chy. 148), the same judge made a decree for the com- 
plainant quieting his title, but made him pay the defendant’s costs, on the ground that the 
defendant had neither impeached nor threatened his title. Where a bill for specific per- 
formance is dismissed because defendant (the seller) cannot make title, defendant may be 
decreed to pay complainant’s costs. Sugd. on Vend. (1st Amer, Ed.) p. 364; Nicholson v. 
Wordsworth, 2 Swanst. 365. A successful party litigating groundless claims may be made 
to pay the costs to which the unsuccessful party is put by such litigation: Mulligan v. Fox, 3 
Myl. and C. 338; Dupont v. Johnston, 1 Bailey Eq. 279. Where, at the hearing, the 
defendant successfully raised want of parties, held he was bound to pay complainant’s costs, 
having misled him by admitting in the answer that all the persons interested were parties, 
Price v. Barrington, 2 Beav. 285. Where, ona bill to redeem, the conduct of defendant 
has been unfair or oppressive, he will be made to pay complainant’s costs, Phillips v. Hul- 
sizer,5 C. E. Gr. 316; vide note to Lewis v. Coxham, 3 Merrivale, 429. In Brooks v. 
Byam, 2 Story 553, the court says—where a bill is dismissed, the most that is ordinarily 
done is to award no costs for the defendant, but an extraordinary case may be conceived, 
where the court would give costs to the plaintift. 

The only direct denial of the power found is in Beames on Costs, 169, 170, where it is 
held that a Court of Equity has no power to award costs against a successful party. He 
cites Mortimer v. Orchard as being against his view, but endeayors to explain it on the 
ground that, in strictness, the successful party (the complainant) should have been dis- 
missed, but was allowed to maintain his bill and have a decree, conditioned on payment of 
costs to the defendant. Barbour lays down the general rule that costs are never awarded 
against the successful party, but says that cases are to be found where the successful party has 
been made, under exceptional circumstances, to pay costs. And he instances Mortimer v. 
Orchard, and cases of suits by vendee where bill is dismissed because vendor cannot make 
title and suits by cestui gue trust against third parties, making their trustees parties. Here, 
although he obtains a decree against his trustee, the cestui gue trust must, nevertheless, pay 
his costs, 3 Barb. Chy. Pr. 324. H. B, 
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FONDA v. BOLTON. 


(District Court of Paterson, June 28, 1883.) 
(Reported by Wm. B. Gourley, Esq.) 

Compensation of Expert Witness. 

This was a suit to recover compensation for services as an expert 
witness. The plaintiff was a civil engineer and surveyor and in 
that capacity was employed by defendant to make a survey of his 
premises to be used upon the trial of a cause in the Passaic Circuit 
Court. The evidence of the plaintiff showed that at the time of 
the service of the subpcena to attend the circuit he notified Bol- 
ton that he would present his bill for his services ; that the defen- 
dant made no response; that he testified upon the trial of the 
cause to the results of his survey. The counsel of the defendant 
moved to nonsuit the plaintiff on the ground that he had not shown 
a special contract for his services and was consequently entitled to 
receive only the statutory fee, and on the further ground that the 
testimony of the plaintiff was not expert testimony, because he 
swore only to facts which the defendant had paid him to acquire. 

Mr. W. J. St. Lawrence for plaintiff. 

Mr. 8S. Tuttle for defendant. 

Hopper, J.: The evidence does not disclose the existence of a 
contract to pay more than the fee fixed by law. Without a special 
agreement for extra compensation the plaintiff is not entitled to 
recover. Ifa person attends court under a subpoena as a witness 
he is bound to testify, under the direction of the court, as to what 
he knows, however he procures the knowledge. A refusal to tes- 
tify as to special knowledge acquired by him would be a question 
for the consideration of the court. The nonsuit is granted. 

[See an article on this subject by Henry Wade Rogers in 16 Cen- 
tral Law Journal 45. This article is the basis of Mr. Rogers’ book 
on Expert Testimony.—ED. | 





MICHAEL MORRIS v. ADOLPH HINZE, ET. AL. 
( Court of Chancery of New Jersey.) 


Dower in Partnership Real Estate—The seems to be no reasonable ground for the 
rule that there is no dower in partnership distinction made in favor of such law. 
real estate is well settled, although there 

On bill to foreclose. Petition for surplus. Exceptions to Mas- 
ter’s report. 

Hinze and Boettger, partners, purchased certain real estate with 
partnership funds for partnership purposes, upon which they gave 
a purchase money mortgage. Subsequently a judgment was ob- 
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tained against them by virtue of which the real estate was sold but 
did not realize the amount of the judgment, and a deed was given’ 
by the sheriff to the purchaser, Watson, who was the judgment 
creditor. Watson afterwards conveyed the property to Doherty 
and Wadsworth. The premises were again sold under foreclosure 
of the mortgage and the surplus money was ordered paid into 
court. The wives of Hinze and Baeltger filed a petition claiming 
to have an inchoate right of dower in said surplus. Doherty and 
Wadsworth also filed a petition praying that the surplus be paid 
to them. The matter in dispute was referred to a special master, 
who reported favorably to Doherty and Wadsworth. The wives 
of Hinze and Baeltger filed exceptions to the report, alleging that 
because the surplus arose at the foreclosure sale and not at the 
previous sale under the judgment against the firm they were enti- 
tled to an inchoate right of dower in the surplus, and that at the 
time of the foreclosure sale the firm were not insolvent. 

Mr. T. C. Simonton for Doherty and Wadsworth. 

Mr. R. I. Hopper for exceptants. 

Brirp, V. C.: As the law stands, it is my duty to advise an or- 
der dismissing the petition in this case. As long as the statute re- 
specting dower stands, it seems to me the distinction made between 
lands held by two calling themselves partners and engaged in 
trade, and lands held by one engaged in the same trade, is incon- 
sistent and out of reason. Two, calling themselves partners, buy 
land and deal with the rest of the world ; a judgment creditor of 
the firm and also of the individual sells all the interest of the firm 
in the land owned by it, and all the interest of the debtor not a 
partner in his land ; all three of the debtors die ; the wives of the 
partners have no dower, while the wife of the other debtor gets her 
full one-third under the statute. This seems to me to be the law, 
but is, to my mind, without the support of reason. 

But since it is my duty to declare the law and not to invent or 
make it, I shall content myself with advising a decree overruling 
the exceptions to the master’s report, also dismissing the petition 
with costs and directing that the surplus money be paid to the 
purchaser of the equity of redemption. 





MUTUAL LIFE INS. CO. v. ALLEN. 
(Supreme Judicial Court of Massachusetts, March, 1883.) 


Removal of Causes to Federal Courts— can not be removed on the petition of one of 
Interpleader—Parties—Statute.—A bill of the defendants to the Circuit Court of the 
interpleader, brought by a citizen of one United States under U.S. Stat. 1875, C. 
state against two citizens of another state, 137, § 2. 


Petition by one of two defendants for the removal of a cause to 
16 
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the Circuit Court of the United States. The facts are stated in the 
opinion. 

FIELD, J.: This is a bill of interpleader, brought by a corpora- 
tion organized under the laws of the State of New York against 
two citizens of Massachusetts. Catherine Fellows, one of the de- 
fendants, petitions this court for a removal of the cause to the Cir- 
cuit Court of the United States. She contends that she has a con- 
troversy with the plaintiff, which is whether the plaintiff can main- 
tain its bill and compel her to interplead, the controversy then be- 
coming one wholly between citizens of Massachusetts. To main- 
tain a petition under the first clause of U. 8. Stat. 1875, C. 137, 
Sec. 2, it is necessary that all the persons on the same side of the 
dispute should join in the petition for the removal, and that there 
should not be any person on one side of the dispute who is a citi- 
zen of the same state as any person on the other side. If the con- 
troversy in this cause be regarded as between the two defendants 
on the one side and the plaintiff on the other, the petition can not 
be maintained, because the defendant Allen has not joined in it. 
If the controversy be regarded as between the two defendants, it is 
a controversy between two citizens of the same State. If the con- 
troversy be regarded as between the defendant Fellows, on the 
one side, and the plaintiff and defendant Allen on the other, Allen 
is a citizen of the same state as Fellows. Allen can not be rejected 
as an unnecessary or nominal party. The petition can not, there- 
fore, be maintained under the first clause of this section. Blake 
v. McKim, 103 U. 8S. 336; Removal Cases, 100 Ib. 457, 469; Smith 
v. Rines, 2 Sum. 338; Beardsley v. Torrey, 4 Wash. C. C. 286; 
Byrant v. Rich, 106 Mass. 180, 191. 

To maintain a petition under the second clause of this action by 
one of two defendants against the plaintiff, it is necessary that the 
petitioner and the plaintiff should be citizens of different States, 
and that there should be a controversy between them, which is so 
far distinct from controversy between the plaintiff and the other 
defendant that it can be separately determined. Corbin v. Van 
Brunt, 105 U. 8. 576; Danvers Savings Bank v. Thompson, 103 
Mass. 409; S. C. 133 Mass. 182. That clause contemplates that 
the suit is of such a nature that it can be divided into two parts, 
‘and that one part may be removed to the Circuit Court of the 
United States and be fully determined there. This suit is of such 
a nature that a separation of it into two parts necessarily destroys 
it. The plaintiff can not maintain a bill of interpleader against 
one defendant in either court. Whether one citizen of Massachu- 
setts shall be compelled to interplead with another citizen of that 
State is a controversy which can not be maintained as to one of 
the defendants without determining it as to the other. 
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COURT OF ERRORS AND APPEALS. 


(Abstracts of Decisions, rendered July 16, 1883.) 


EDWARD DUDLEY v. THE CAMVEN & PHILA. STEAMBOAT FERRY CO. 
Contributory Negligence—Horses on Ferryboats. 

Maaik, J.: This was an action for damages for the loss of a pair 
of horses which were drowned by running off the defendants’ ferry 
boat into the river. The plaintiff himself drove the horses upon 
the boat, and did not deliver them up into the custody of the de- 
fendants’ servants. They took fright and ran off the end of the 
ferryboat into the river and were drowned. On the trial the plain- 
tiff was nonsuited. 

It is contended that this nonsuit was wrong, first, because the 
defendants were common carriers and were liable as such for the 
safety of the horses. There is no doubt of the rule with respect to 
goods delivered to the carrier, but as to goods carried by a passen- 
senger and not delivered to the carrier there is a difference of opin- 
ion. In one view the carrier is liable as an insurer, in the other he 
is liable only for negligence. This latter view has been adopted by 
the Supreme Court and is sustained by reason. 

The defendants being liable only for negligence the plaintiff is 
liable for contributory negligence. It is contended that there was 
abundant evidence of negligence on the part of the defendants and 
no evidence of contributory negligence. The plaintiff drove his 
horses upon the ferryboat in the evening. They were a pair of 
colts, spirited and high strung. He drove them into the south 
passageway, near the engine. There was no vehicle in front of 
them. The passage was clear to the end of the boat. Only the 
usual guards were stretched across the end of the passage. These 
the plaintiff knew of. They were only achain and rope. The 
plaintiff looked for a deck hand and saw none. ‘The signal calling 
the hands to their posts had been given. He got out of his wagon 
and was blanketing his horses. The reins were wrapped around 
the whip. He had blanketed the near horse and having fastened 
the blanket around the neck of the off horse he went back and was 
pulling it over the horse’s rump when the team were startled by 
the movement of the machinery and stepped forward. A wheel 
scraped against a piece of iron. This frightened the horses and 
they plunged forward. The plaintiff was caught between the 
wheel and the engine house and could not reach the horses’ heads 
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nor catch the reins. The horses ran through the passage and over 
the chain into the river. 

It is contended that the plaintiff, in blanketing his horses, was 
only doing what it was necessary and right for him todo. If the 
necessity had been unforeseen the case would have been different, 
but he knew he would have to doit and he did not call a deck 
hand nor even look for one until it was so late that they were all 
engaged. The plaintiff brought a pair of spirited young horses 
upon a ferryboat at night, and left their heads while he adjusted a 
blanket. Their running was a natural and probable consequence 
of his act. On the ground of contributory negligence the nonsuit 
was proper. 

The question, therefore, does not arise whether the defendant 
was liable for anything but gross negligence, because the plaintiff 
was being carried without hire. The defendants, however, appear 
to have been guilty of gross negligence in having only a chain and 
a rope for guards when horses were on board. 

Dixon, J., dissented. He said: The question of due care, if 
there were any doubt about it, should have gone to the jury. It 
is not a matter which is a rule of law. 

ParRKER, J., also dissented. He said: The defendants were 
guilty of gross negligence in not having proper appliances and in 
not having them in place. They had two chains and only one was 
in use and this was only three inches from the ground. There were 
other appliances to be used when horses were driven on the boat. 
The plaintiff was not guilty of negligence. Hedid what it was 
necessary and proper for him todo. Unforeseen circumstances 
prevented him from getting the reins. He was pressed against the 
engine house. At all events the question was fairly debatable and 
should have gone to the jury. 

Judgment of nonsuit affirmed, 8 to 7. 

Mr. P. L. Voorhees for plaintiff. 

Mr. Edw. T. Green for defendants. 





HOAGLAND v. SHAMPANORE. 
Record of Chattle Mortgage—Assignment of Chose in Action. 


REED, J.: There was a sale of property in anewspaper office from 
Shampanore to Porter, for $3,300, $500 in cash and $2,800 secured 
by a note and chattel mortgage. This mortgage was recorded af 
ter two days. Porter on the next day after the sale gave a mort- 
gage on the same property to Thomas which was recorded on the 
same day. Thomas had notice of the first mortgage. Thomas as- 
signed his mortgage to Hoagland for value and without notice. The 
question is whether this mortgage is good in the hands of Hoagland. 
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Of course outside of the registry laws the second mortgagee could 
give no right better than he had himself. Hoagland claims that as 
a purchaser his mortgage is good against a prior unrecorded mort- 
gage. But he is not a subsequent purchaser within the meaning of 
the registry laws; he is only an assignee of a chose in action. 
The assignee of a non-negotiable chose in action can convey no 
greater title than he himself had acquired. Hoagland purchased the 
mortgage of Thomas who had notice of the first mortgage. The 
mortgage therefore in the hands of Hoagland does not take: prece- 
dence over that of the defendant. 

Judgment affirmed. 

Mr. John Schomp for appellant. 

Messrs. Gaston & Bergen for respondents. 





CADUMS v. COMBS. 
Widows’ Income—Tazes. 

Brasey, ©. J.: Held, That a widow was not entitled under a 
will to the gross income of an estate, but only the income after the 
payment of taxes. . 

Decree affirmed without costs. 


Messrs. C. & R. W. Parker for appellant. 
Messrs. Bentley and Hartshorne for respondent. 





CAMDEN AND ATLANTIC R. R. CO. v. ELKINS. 
Election of Directors— Injunction. 

Deprur, J.: Pure injunction bill. Injunction order made to pre- 
vent the postponement of an election of directors. This was ac- 
complished; a reversal of the order now would be nugatory. The 
parties can review the election in the Supreme Court. It is urged 
that the case should be returned because the complainant was not a 
bona fide stockholder. This if true is not a sufficient reason. 

Appeal dismissed. 

Mr. Barker Gummere for appellants. 

Mr. Samuel H. Grey for respondent. 





AMERICAN DOCK AND IMPROVEMENT CO, v. NEW JERSEY WEST LINE R. R. CO. 
Feigned Issue Distinguished from Issue at Law—Bill to Quiet 
Title. 

The opinion of the court was read by Depur, J,: The question 
was whether the issue under discussion was an issue out of Chan- 
cery or an issue in a suit at law. Nature and form of feigned is- 
sues discussed and authorities cited. The conclusion is that they 
may be in any form adapted for a trialin a court of law. Whether 
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an order of the Chancellor is for an action at law or for an issue 
out of Chancery does not depend upon the form in which the issue 
is framed. We must therefore look to the order to see whether 
this is an issue out of Chancery or an issue in a suit at law. It is 
plain from the several orders that the issue is an issue out of Chan- 
cery, that the Chancellor intended to control the proceedings and 
that it is not a suit at law. The power of the court to make an is- 
sue is indubitable. The power of the court to try the title in a suit 
to quiet title is undoubted. The act of 1870 enlarged the power of 
the court in one respect. It gave the court power to try the title 
in advance of a legal trial. Whether the Legislature can thus de- 
prive the defendant of a trial by jury need not now be considered. 

Order appealed from affirmed. 

Drxon, J., voted to affirm on the ground of the propriety of the 
form of the issue below. 

Mr. John W. Taylor for appellant. 

Mr. Robert Gilchrist and T. N. McCarter, contra. 





LINDSLEY v, DENNIS. 
Execution of a Power. 

BEASLEY, C. J.: Property was given to wife for life and to her 
daughter afterwards and over to another in case she should not dis- 
pose of it by will or deed. She made a disposition of it during 
her mother’s life. Held, That the devise was vested and that she 
had made a proper testamentary disposition of it. Another ques- 
tion is whether the power shall be executed by her executors or the 
representatives of the father. The proceeds of the real estate should 

_be disposed of by the father’s executors. She had power to ap- 
point trustees to dispose of the fund, but she did not do so. 

Affirmed and modified so as to direct the disposition by the fa- 
ther’s executors. 

Mr. Fred. F’. Guild for appellant. 

Mr. E. C. Harris for respondent. 





STATE v. GRAVES. 


' Murder—Defence of Insanity. 

THE CHANCELLOR: It is insisted that an indictment which does 
not charge pre-meditation or killing in the perpetration of certain 
crimes is not an indictment for murder in the first degree, and that 
under such an indictment the defendant can not be convicted of 
murder in the first degree without depriving him of his constitutional 
privileges. The Legislature in designating the degrees of murder 
did not create a new crime, but only distinguished between the de- 
grees of heinousness. The crime remains the crime of murder as it 
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had been heretofore. The defendant is charged with murder. This 
is the charge for which he is indicted; according as it is found to 
have been more or less heinous in degree he will be found guilty of 
murder in the first or second degree. So also as to insanity. The 
refusal of the court was right. The plea of insanity is a defence 
and as such must be proved. The assumption at the outset is that 
he is sane. ‘his is not required to be proved. 1f the burden of 
proving the defence is on the defendant, he can not by casting 
doubt on his sanity have the benefit of the defence as if he had 
proved it. 

Judgment affirmed. 

Maaitr, J., concurred as to the first point, but did not concur as 
to the second point. He said he thought the state should prove 
the element or criminal intent of which the sanity of the prisoner 
is an essential element. 

PaTERsON, J., agreed with him. 

Affirmed—9 to 2. 


CLAYPOOL, ET AL., EXECUTORS v. NORCROSS. 


Demand of Appeal from Orphans’ Court. 

Bras.ey, C. J.: The only question is whether an appeal was 
properly taken from the Orphans’ Court to the Prerogative Court. 
It is admitted that no written demand of appeal was made within 
thirty days, but it is claimed that the demand was made orally. It 
was decided twenty years ago in Hillyer v. Schenck, by Chancellor 
Green, that the statute providing for a demand of appeal had _ ref- 
erence to the old practice then established that the demand should 
be in writing. This decision has been accepted and the practice is 
well settled. Any other would lead to confusion. 

Appeal dismissed. 

DeruE, J., said he had grave doubts as to the meaning of the 
statute, but yielded to the opinion of the court that the question 
was determined in Hillyer v. Schenck. 


MARGARETTA COOPER v. AUGUST LOUENSTEIN. 
Construction of Agreement—Parol Evidence— Easement. 

The opinion of the court was delivered by Dixon, J.: 

The action related to the obstruction of windows on the defen- 
dant’s house, and the case turned upon the construction of a con- 
ditional clause or reservation in a deed from the plaintiff to the 
defendant, for a strip of land one foot wide. 

The majority of the court held that this clause should be con. 
strued in connection with the circumstances, and that the meaning 
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was to invest in Louenstein the fee in the strip and to retain to 
Cooper the use of the strip for the outlook of two certain windows; 
and that his right as to the windows relates only to the strip con- 
veyed and not to the rest of the lot of which it formed a part, and 
that therefore the erection of a building on the new lot was no 
violation of the condition. 

Decree on bill and cross-bill affirmed, without costs to either 
party. 

Beastery, C. J., concurred, but said he did not construe the con- 
dition in the deed as the written contract of the grantee, but mere- 
ly as evidence of a parol agreement; that he might have great diffi- 
culty if he had to interpret it asa written instrument, but that 
looking at all the circumstances, he concurred with a majority of 
the court. 

DeEpuE, J., dissented. He contended that the condition did be- 
come the covenant of the grantee; that this was a well settled 
principle; that there was nothing in the nature of an easement to 
take it out of the rule, for while an easement cannot strictly be 
created by a reservation, it may be by acovenant. That, at all 
events, in equity a reservation will create an easement even in 
other lands, and in equity a man is bound by a contract which he 
has accepted, whether he has signed it or not. This being a con- 
tract, parol evidence is inadmissible to vary the terms of it; and 
after stating the facts and discussing the agreement, he held that 
the construction of the clause was plainly for the plaintiff, and 
and that the decree should be reversed. 

Decree affirmed, 11 to 4. 

Messrs. Pitney & Youngblood for Cooper. 

Mr. Alfred Mills for Louenstein. 


BEEKMAN v. HOBOKEN BANK FOR SAVINGS. 

Decree affirmed. 

Opinion by Bras.ey, C. J.: I concur with the Chancellor that 
the »nswer repels the idea of fraud, but I think the decree should 
be modified. The answer is not satisfactory as to the amount of 
the consideration. It should be referred to a Master to ascertain 
- this. 

Decree reversed and modified. 
Mr. Randolph Parmley for appellant. 
Messrs. Ogden & Niven for respondents. 





LISTER v. LISTER. 
Decree affirmed. 





“we 


wre Ww Ww oe 


1 
t 
L 














« COURT OF ERRORS AND APPEALS. 


BOWNE v. MOUNT HOLLY NATIONAL BANK. 
Opinion by Runyon, C. Judgment affirmed. 





GORMAN ». STATE. GIBSON, PROS. 
Judgment affirmed for reasons given below. 


BRADLEY v. DEL. & WIL. R, R. CO. 
Opinion by Bras.ey, C. J. Judgment affirmed, 9 to 6. 





RAWLE v RAWLE. 
Opinion by Brastey, C. J. Not read. Decree affirmed. 





BROKAW v, BROKAW. 
Judgment affirmed. 





TURNURE v, TURNURE. as 
Decision laid over. 





VANDERBEEK v. HANKINSON. 
Decree affirmed for reasons given below, 12 to 2. 





HOBOKEN »v, SHANNON. 
Decree affirmed. 


EARLE v. ROBERTS. 
Decree affirmed. 
FARRINGTON v. HARRISON, ADMINISTRATOR. 
Decree affirmed. 
BALDWIN v. FLAGG. 
Laid over with leave to put in briefs in certain points. 














VARIOUS TOPICS 





THE WORD “CLIENT” BELONGS TO THE LAW. 
[From the Albany Law Journal.) 


A very. serious question has arisen in England, namely, whether 


anybody but a lawyer may properly speak of his patrons, patients, 
or customers as ‘‘clients.’””, The London Zaw Times says: ‘* The 
question seems to have arisen from a judicial reprimand lately ad- 
dressed to a tradesman-witness who spoke of his customers as his 


clients. Etymologically, of course, the term is derived from the 


Latin clwere, to hear, or listen to, and is accordingly compared by 
Niebuhr to the German hoeriger, a dependant. Historically, it 
was first used in Latin as the correlativeof patronus. Any Roman 
citizen who wanted a protector might attach himself to a patronus, 
and would thenceforth be a cliens, and numberless allusions by 
classical writers show that one of the patron’s principal duties was: 
to act as the legal adviser and advocate of his client. The strict 
modern use of the word seems to be founded on this custom. By 
Johnson a client is said to be ‘one who applies to an advocate for 
counsel and defense;’ and Webster, after noticing the application of 
the word in Roman times, defines it as ‘one who applies toa lawyer 
or counsellor for advice and direction in a question of law,or commits 
his cause to his management in prosecuting a claim or defending 
against a suit in a court of justice.’ It is said however that in 
French the term bears a wider signification, and is applied to the 
patients of a doctor, and to the customers of an ordinary tradesman. 
Even this is to be doubted, for referring to the dictionary of M. 
Littre, we find an express disapproval of this neologisme, as he calls 
it. We have therefore no hesitation in saying that the term 
‘client’ can only be properly used in connection with legal matters, 
and that when employed by doctors, house agents, merchants, or 
ordinary tradesmen, it is distinctly a misnomer.’’ In this country 


architects are in the habit of speaking of their ‘‘clients.’’ This it 


seems is so in England, and even bankers have been poaching on 
our preserves. The Law Jowrnal says: ‘There is no putting 
bounds to the use of words in the English language, which is every 
day changing, but by derivation the word is confined to cases in 
which the client is in a relation of dependence for advice or sup- 
port on the patron, which is the term applicable to the other 
side of the relation; and, by usage, the word is confined to the re- 
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lation in which the advice is given in regard to law and the support 
in the conduct of law suits. The etymology of the word at once 
disposes of the pretentions of tradesmen. They are the clients, if 
any one, and not their customers, to whose ‘distinguished patron- 
age’ they constantly appeal. Further, the necessity for advice to 
the client in matters which he himself does not understand, and 
support in the prosecution of rights which he cannot prosecute for 
himself, excludes the whole race of accountants, agents, architects, 


and others. 
not clients. 


They have employers, principals and customers, but 
Further, the word is frequently used in Acts of Par- 


liament in reference to lawyers, and to them alone; and is not ap- 
plied, except, perhaps, in metaphor, by any established writer or 
accurate speaker to any other relationship.’’ If these other gen- 
tlemen are going to usurp the peculiar name of our customers, we 
may feel called upon to adopt some other—‘‘ patients,’’ for éxam- 
ple, would be a good one. 





THE LATE MASTER OF THE ROLLS. 


The London Law Journal says of the late Sir George Jessel: 
‘‘The performance by Sir George Jessel of his daily work in the 
now deserted Rolls Court was an exhibition of power seldom wit- 
nessed. The lawyer hardly knew which most to admire—his min- 
ute knowledge of case law, the breadth of his acquaintance with 
legal principles, or the amazing rapidity with which he took in the 
facts of his cases. Sir George Jessel seemed to devour an affidavit 
as soon as it was put into his hand. There was a superstition that 
nature had physically endowed him above other men with the ca- 
pacity of acquiring knowledge, and that he could read one line 
with one eye, and the next line with the other. It is certain that 
hardly any subject came to the surface in his court without his dis- 
playing a knowledge of it which astonished experts. Large drafts 
were made on these gifts in patent cases, and the Master of the Rolls 
was equally at home in mechanical complications and in chemical 


mysteries. 


Something has necessarily been said of bis fault of 


manner on the bench; but it lay merely in the manner. His mind 
was eminently judicial, and the most skillful advocate that prac- 
ticed before him probably never discovered that he had any preju- 
dices. Least of all had he any favor for those of his own race, al- 
though he was the first of his blood who attained the English bench. 

* * * There was no section of the community which did not 
look for him the most uncompromising justice. This was due to 
the belief, not only that he had practical knowledge of most of the 


affairs of life, and was a learned lawyer, but that his mind was ab- 
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solutely free from cant. His rapidity was so great, and his reputa- 
tion so high, that the Rolls Court became during his reign the most 
important court in the country. When the Judicature Acts came 
into operation, the university of Sir George Jessel’s legal knowl- 
edge stood him in good stead. Here, at least, was one judge who 
could decide off-hand upon the limitations of a crabbed settlement 
at one moment, and at another expound the obscurities of a bill of 
lading. * * * Sir George Jessel was not free from the faults to 
which great minds like his are liable. He was so quick that occa- 
sionally he was hasty, but the mistakes he made were not half so 
many as those of other judges who got through about a tenth of 
his work. He was also apt to be intellectually overbearing. He 
was fond of exposing the errors of others, but he never admitted a 
doubt of the correctness of his own opinion. His phrase, ‘‘ Of 
course all judges believe they are right,’’ has passed into a byword; 
and Sir George Jessel was the mental antipodes of Lord Eldon, 
great lawyers as both were, and in some respects not unlike one 
another. History does not record that Sir George Jessel ever ad- 
mitted he was wrong. When his attention was called to the fact 
that the Court of Appeal had overruled his decision, he said: ‘ That 
is strange; when I sit with them, they alwaysagree with me.’ This 
was generally true, as there were few judges whom the Master of 
the Rolls could not carry with him. Whoever sat with him the 
court was generally considered to consist of the Master of the 
Rolls.” 

The Solicitors Journal says: ‘If uniformity can make a charac- 
teristic, the universality of regret which is called forth by the 
news of Sir George Jessel’s death will characterize his life and fame. 
Nor did the scope, variety, and strength of his gifts fall short of 
the grief which attends their loss. Asa judge he was at once so 
swift and so sure that the surprise which each quality called forth 
became nothing less than astonishment at the union of the two. 
When he reasoned, it seemed as though he could dispense with 
authority; when he quoted, his learning and research admitted of 
no comparison. No branch of law seemed unfamiliar to him. 
Whether he was construing, with vast knowledge guided by lucid 
common sense, the terms of,an intricate will, or laying down the 


‘ principles of patent law, or expounding mercantile usage, or set- 


tling the limits of public authority, or regulating the procedure 
of the courts, he was alike clear, practical and profound. Such 
achievements could only have been possible to a man gifted with 
the swiftest apprehension and the most ample and tenacious mem- 
ory. And in truth he seemed only to need to reach his hand in any 
direction to lay hold upon the keystone which at once fitted and 
completed the arch of legal reasoning upon any matter which was 
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before him. It was precisely these faculties which enabled him to 
deal with such extraordinary sagacity with facts however numer- 
ous and complicated, and to deliver occasionally those judgments 
which have been sometimes said to show the highest kind of excel- 
lence—judgments in which the statements of the facts gives at once 
the reasoning and the conclusion.”’ 





WOMEN AS JUDICIAL OFFICERS. 

In England ladies have held and exercised judicial authority. 
Thus the Countess of Pembroke was Sheriff of Westmoreland be- 
fore the era of Magna Charta, and, being at that period a judicial 
officer, she held a court and exercised the power of a subordinate 
Judge, and sat with the Judges on the bench at the Appleby As- 
sizes. Eleanor was appointed to fill the office of Lord Keeper of 
England, and actually performed the duties of the Lord Chancellor 
in person. King Henry III., in the year 1235, appointed her Lady 
Keeper of the Great Seal, which post she held for nearly a year, 
and performed all the judicial and ministerial duties. 

The Countess of Richmond, mother of Henry VIII., and Lady 
Bartlett were both appointed Justices of the Peace, and a third 
lady, who was a Magistrate, actually sat upon the Bench at the 
Assizes and Sessions in the county of Suffolk. Various judicial 
inquiries respecting freehold property were in the reign of Richard 
II. made before ‘‘divers lords and ladies.’’ It is stated by many 
old legal writers, whose opinion is entitled to respect, that women 
are disqualified to become arbitrators, but the better opinion now 
is that they may be so, on the ground that every person is entitled 
to select any person he likes for his judge, and he cannot after- 
ward object to the incompetency of those he has chosen to act as 
arbitrators on his behalf. The Duchess of Suffolk, in the reign of 
Edward IV., acted as arbitrator before she was married, and the 
legality of her appointment and the exercise by her of this office 
were not disputed.—Ladies’ Pictorial. 


TAXATION OF RAILROADS IN N. J. 

On this important subject a lecture by Mr, Charles L. Corbin has been published 
in a pamphlet. Mr. Corbin has made a diligent examination of the facts and has pre- 
sented them very clearly and forcibly. He certainly makes a very strong argument in 
favor of the taxation of railroad property. He shows that New Jersey, while she 
ranks nineteenth in population, is the fifth state in the amount of her 
public debt. He attributes this to the fact that much propeity is exempt from lo- 
cal taxation, and makes the astonishing assertion that more than one-fourth of the 
property of the state is so exempt, and belongs to the railroad companies. This es- 
timate includes the personal property of the railroad companies and leaves out all the 
other - personal property in the State, which escapes taxation by not being 
found by the assessors. The greater part of this railroad property must be per- 
sonal property, for the amount of land occupied by railroads does not equal that which 
is used for streets and.roads and relieved of taxation in this way. 











Court of Missouri, so decided; revérsing the 


THE KRING CASE. 





(From the New. Brunewick Fredonian.) 

The recent decision by the Supreme Court 
of the United States of the celebrated Aving 
case is of peculiar interest and significancy 
in the State, from the fact that is sustains 
and affirms the Opinion of the majority of 
the Judges'of'the Court of Errors of this 
State in the Hart Moore case, 

The Kring murder case from the State 
of Missouri, recently determined by the 
Supreme Court of the United States, did 
not involve any question as to the guilt or 
innocence of the accused. Indeed, the 
defendant had ‘expressly admitted the com- 
mission of the crime by pleading guilty to 
murder in the second wegree. This plea had 
been entered upon‘an agreement with the 
prosecution that the defendant should be 
sentenced to imprisonment for only ten 
years. The court imposed a sentence of 
twenty-five years. “This judgment was re- 
versed by the Supreme Court of Missouri; 
and under thé new‘'constitution of that State, 
which took effect after the murder was com- 
mitted, the prosecuting officers put the pris- 
oner again upon trial forthe crime of mur- 
der in the frst degree. He was then con- 
victed and sentenced to death. 

It was conceded that the constitution and 
laws of Missouri, as they existed at the time 
of the killing, would not have permitted a 
trial of the defendant for murder in the first 
degree, after he had pleaded guilty to the 
lesser grade of homicide. ‘On. the part of 
the defendant it was contended that the 
adoption of the new constitution of Missouri 
could not affect his legal rights to the bene- 
fit of that plea as a bar to a second trial for 
the capital offence; since; if the new con- 
stitution applied to his case, it would virtu- 
ally be an ex post facto law, forbidden by 
the constitution of the United States. 

The Supreme Court of the United States, 
on appeal to that court from the Supreme 
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judgments of the State Courts, by a major- 
ity of one vote, Chief Justice Waite and 
Justices Bradley, Gray and Matthews dis- 
senting. The opinion of the court was de- 
livered by Justice Miller. The Court held: 
“We are of opinion that any law passed 
after the commission of an offence, which 
in relation to that offence or its conse- 
quences alters the situation of a party to 
his disadvantage, is an ex post facto law.” 

The proposition submitted by the counsel 
for Hart Moore to the Supreme Court of 
this State, as comprehending the true intent 
and meaning of an ex post facto law, was 
this: ‘‘A statute which punishes as a crime 
an act committed before the passage of the 
statute, which was not punishable as a crime 
at the time of the passage thereof.” It will 
be seen that this definition contemplates 
rather the punishment of the act, than the 
character of the act to be punished. This 
view of an ex post facto law was rejected by 
the Supreme Court of this State; that 
court adhering to the narrower definition 
as given by Blackstone—‘‘When after an 
action (indifferent in itself) is committed, 
the legislator then, for the first time de- 
clares it to have been a crime, and inflicts a 
punishment upon the person who has com- 
mitted it?’ which definition has in view 
rather the character of the act than the pun- 
ishment. 

But the proposition rejected by the Su- 
preme Court was substantially adopted by 
the Court of Errors of this State on appeal; 
and this question has now been definitely 
and finally settled by the above decision of 
the Supreme Court of the United States, in 
exact accordance with the opinion and de- 
cision of the Court of Errors of this State, 
and, as has been remarked in a criticism 
upon these cases: ‘‘No one will regret that 
its final determination has been in favor of 
liberty.” 

Hon. Abm. V. Schenck, our worthy State 
Senator, was the cotinsel for Hart Moore, 
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:and the decision of the United States Su- 
:preme Court sustains the legal proposition 
the raised in behalf of his client. 





THE AMERICAN BAR ASSOCIA- 
TION. 

The sixth annual meeting of the Associa- 
‘tion will be held at Saratoga Springs, on 
Wednesday, Thursday and Friday, August 
22d, 23d, and 24th, 1883. 

The sessions will be held at 10 o’clock, a. 
M. and 7:30 P. M., on Wednesday and 
Thursday, and at 10 o'clock, a. M., on Fri- 
day, at Putnam’s Music Hall, corner of 
Broadway and Phila. Street, nearly opposite 
the United States Hotel. 

WEDNESDAY MORNING. 

The President’s address, by Alexander R. 
Lawton, of Georgia. 

Nomination and election of members. 

Election of the General Council. 

Reports of the Secretary and Treasurer. 

Report of the Executive Committee. 

WEDNESDAY EVENING. 

A paper by Robert G. Street, of Texas, 
on ‘‘How far Considerations of Public Poli- 
«cy may enter into Judicial Decision.” 

A paper by Simon Sterne, of New York, 
-on “Slipshod and Corrupt Legislation, and 
the Remedy.” 

THURSDAY MORNING. 

The Annual Address, by John W. Steven- 
son, of Kentucky. 

Reports of Standing Committees. 

Reports of Special Committees. 

THURSDAY EVENING. 

A paper by Simeon E. Baldwin, of Con- 
necticut, on ‘‘ Preliminary Examinations in 
Criminal Proceedings.” 

A paper by John M. Shirley, of New 
Hampshire, on ** The Future of our Pro- 
fession.” 

FRIDAY MORNING. 

Nomination of officers. 

Miscellaneous business. 

Election of officers. 

The annual dinnner will be given at the 
‘Grand Union Hotel at 8:30 o’clock on Fri- 
day evening. 

A parlor in the Grand Union Hotel will 
be open as a reception room, for the use of 
members of the Association during the 
meeting. 
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Members are particularly requested to 
register their names, as soon as convenient 
afier their arrival, in the register of the As- 
sociation, which will be kept in this room. 

The members of the General Council will 
meet at the Grand Union Hotel, in the re- 
ception room, on Tuesday evening August 
21st, at 8 o’clock. 

The attention of the various standing 
commitees is called to the provision of the 
by-laws by which such committees are re- 
quired to meet every year, at such hour as 
their respective chairmen may appoint, on 
the day preceding the annual meeting, at 
the place where the same is to be held. All 
such committees will also meet at the recep- 
tion room of the Association, at 8 o’clock on 
Tuesday evening, August 21st, for further 
consultation. 

By order of the Executive Committee, 
Epwarp Oris HINKLEY, Secretary, 
No. 43 North Charles St., Baltimore, Md. 


EXAMINATIONS, 


The following was crowded out of the 
July number: 

The written examinations wete held on 
Wednesday afternoon, June 6th, at one 
o’clock, and the oral examinations on Thurs- 
day at the same time. The rule now is to 
hold the oral examination on opinion day 
and the written the day before. The opin- 
ions are usually read on Thursday, but when 
the term begins on Wednesday, as usually 
happens in November, the opinions will 
probably be read on Friday, and then the 
written examination will be held on Thurs- 
day. 

The following are the names of those who 
passed the examinations : 

COUNSELLORS. 

William D. Edwards, John S. Nabor, 
Theodore F. Lozier, John Francis Kerr, 
William B. Gourley, James Buchanan, Peter 
W. Stagg, George T. Ingham, William S. 
Casselman, Edward Russ, Jr., James A. 
Kline, Franklin C. Woolman, George O. 
Vanderbilt, William M. Stillman. 

ATTORNEYS. 

Clarence Linn, Edward P. Palmer, Wil- 
liam Moore, William P. Fennel, Frederick 
Wiegel, Theodosius F. Stevens, Henry S. 
Alvord, Lewis Perrine, Jr., Chauncey H. 
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Beasley, William S. Van Syckel, Jacob C. 
Lawrence, Alfred D. Bailey, Adrian Riker, 

The following gentlemen are the examin- 
ers for the next term: 

Mr. Oscar Keen, Mr. J. R. Hoagland, 
Mr. George M. Shipman, Mr. Garret D. W. 
Vroom, Mr. Jas. R. English. 

The subjects and text books to be required 
on the examinations in November were an- 
nounced in the July number of this JOURNAL. 
A correction, however, must be made in the 
After Execu- 
Principles, 


list of subjects for attorneys. 
tors and Administrators for 
Rights and Duties, read Principal Rights 
and Duties. 


THE KENTUCKY TWINS. 
Hopoken, N. J. July 7th, 1893. 
To the Editor of the N. J. Law Journal. 
Referring to the July number, p. 1096: 
The Kentucky testator, whose widow bore 
posthumous twins, a girl and boy, simply 
bequeathed his estate twice. If he lefta 
daughter he gave half to the widow and half 
to the daughter. If he left a son he gave 
one-third to the widow and two-thirds to the 
son Soeach legacy abated fifty per cent. 
The widow took five twelfths, the daughter 
one-fourth and the son one-third. 
Cuas. H. VoorHEEs. 


The following solutions of this problem 
have been sent to the Kentucky Law Re- 
porter: 

New York, June 15, 1883. 

I should say it was a case of lapse. The 
testator died, in fact, intestate. The law 
must make his will. M. S. 

FRANKFoRT, Ky. 

My solution of the question is, to construe 
the will as devising to the mother five- 
twelfths of the estate, to the daughter three- 
twelfths and to the son four-twelfths ; that is, 
one moiety to the mother and daughter in the 
proportion of one-half to each ; and the other 
moiety to the mother and son in the propor- 
tion of one-third to the mother and two- 
thirds to the son. G. C. D. 


JUSTICE HUDDLESTONE., 


Justice Huddlestone, who tried the recent 
libel case of Belt, the sculptor, in London, 
began life as a schoolmaster, went to the 
Bar, entered Parliament as a conservative, 
was always ‘‘chaffed” asa “ tuft-hunter,” 


married a lady of title, got a Judgeship, and 
is even now declared to be unduly impressed 
with the overwhelming importance of aristo- 
cratic society. The clubs are fastening upon 
him a characteristic anecdote. Going out to 
dinner recently he learned that an illustrious 
Duke was to be of the party. As he encoun- 
tered the butler in the hall he slipped half a 
sovereign into his hand, saying: ‘‘I have a 
few special wordsto say to the Duke; con- 
trive that I sit next tohim.” ‘* Thank you,” 
said the butler, returning his money, ‘* His 
Grace has just given mea sovereign to place 
you at the other end of the room.” The 


Duke knew his man. 


OBITUARY. 


David I. C. Rodgers, a well-known resi 
dent of Ocean county, who recently died at 
his residence in Cedar Creek, in the 75th 
year of his age, had held many positions of 
honor and trust in the county. He filled the 
position of County Judge of Monmouth be- 
fore Ocean county was created, and was 
Judge in Ocean two or three term;. He 
was the first Surrogate of Ocean county, 
having been appointed by the Governor to 
hold the office from the Spring of 1850 until 
He was Assessor of old 
Union township for many years, and also of 


the Fall election. 
Lacey township. Hewas the most noted 
surveyor and conveyancer south of Toms 
River for some forty or fifty years, and much 
of this time he filled the position of Justice 
of the Peace. 

Samuel Plummer, of Salem, died in June 
last. He was well known in Salem poli- 
tics for any years, and was always success- 
ful. Ife was Member of Assembly, Senator 
and Sheriff, and finally served for eight years 
as United States Marshal during Grant’s Ad- 
ministration. 


NOTES OF EXCHANGES. 


The American Law Review for June and 
July contains a valuable article on ‘ Mort- 
gages of Shifting Stocks of Merchandise,” 
maintaining that the decision of the Supreme 
Court in Zliott v. Edwaras expresses the 
ruling principle and explaining decisions of 
courts which seem to be inconsistent. 

The leading article in The Criminal Law 
Magazine for July, is entitled ‘‘Once in 
Jeopardy.” 








